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Court File No.: CV15-10961-CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN THE MATTER OF THE COMPANIES’ CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

 
AND IN THE MATTER OF A PLAN OF COMPROMISE 
OR ARRANGEMENT OF NELSON EDUCATION LTD.  

AND NELSON EDUCATION HOLDINGS LTD. 

Applicants 

NOTICE OF MOTION 
(Re: Directing certain Payments be made prior to the  

conclusion of the FLL Credit Bid Transaction) 
(returnable on August 13, 2015) 

Royal Bank of Canada (“RBC”) will make a motion before a Judge of the Ontario 

Superior Court of Justice (Commercial List) on Thursday, August 13, 2015 at 10:00 o’clock in 

the morning, or as soon after that time as the motion can be heard, at 330 University Avenue, in 

the City of Toronto. 

PROPOSED METHOD OF HEARING:  The motion is to be heard orally. 

THE MOTION IS FOR AN ORDER:  

1. Directing Nelson Education Ltd. (“Nelson Education”) to pay to Royal Bank of Canada 

(“RBC”), in its capacity as Administrative Agent and Collateral Agent (the “Second 

Lien Agent”) pursuant to the Second Lien Credit Agreement dated as of July 7, 20107 

(the “Second Lien Credit Agreement”) the costs, expenses and professional fees 

incurred by the Second Lien Agent prior to the date of commencement (the “Filing 



- 2 - 

Date”) of these proceeding (the “CCAA Proceedings”) in the amount of CDN 

$1,316,181.73 (the “Second Lien Agent Fees”);  

2. Directing Nelson Education to pay to RBC, in its capacity as Second Lien Agent, the 

accrued and unpaid interest under the Second Lien Credit Agreement outstanding as at 

the Filing Date in the amount of U.S. $15,365,998.83 (the “Second Lien Agent 

Interest”);   

3. Declaring that RBC, in its capacity as a lender under the First Lien Credit Agreement (a 

“First Lien Lender”) dated as of July 5, 2007 (the “First Lien Credit Agreement”), is 

entitled to its proportionate share of the Initial First Lien Early Consent Fee and the 

Additional First Lien Early Consent Fee (each as defined in the Support Agreement dated 

as of September 10, 2014 (the “Support Agreement”) among Nelson Education, Nelson 

Education Holding Ltd. (“Holdings”), Wilmington Trust, National Association, as 

Administrative Agent and Collateral Agent (the “First Lien Agent”) and certain lenders 

under the First Lien Credit Agreement (together with the Joining Consenting First Lien 

Lenders, collectively the “Consenting First Lien Lenders”)) (collectively, the “Consent 

Fee”) paid to the Consenting First Lien Lenders, being all lenders under the First Lien 

Credit Agreement except RBC, and directing Nelson Education and/or the Consenting 

First Lien Lenders to pay RBC its proportionate share of the Consent Fee in the amount 

of U.S. $1,559,492 (the “RBC Consent Fee”);  

4. Declaring that the Second Lien Agent Fees, the Second Lien Agent Interest and the RBC 

Consent Fee shall be paid to RBC forthwith and prior to the conclusion of the sale of 

substantially all of the property and assets of Nelson Education as contemplated by an 
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asset purchase agreement (the “Sale Agreement”) between Nelson Education, as Seller, 

and 682534 N.B. Inc., as Purchaser, a corporation established at the direction of the 

Consenting First Lien Lenders, (the “FLL Credit Bid Transaction”);  

5. Granting RBC’s costs of this motion on a full indemnity basis in accordance with its 

previously-determined contractual entitlement; and  

6. Such further and other relief as counsel may request and this Honourable Court may 

deem just. 

THE GROUNDS FOR THE MOTION ARE:  

1. The Applicants sought protection under the Companies’ Creditors Arrangement Act, 

RSC. 1985 c. C-36 (“CCAA”) and obtained the Initial Order of Justice Newbould dated 

May 12, 2015; 

Second Lien Agent Fees 

2. The Second Lien Credit Agreement requires Nelson Education to pay or reimburse the 

Second Lien Agent and each Second Lien Lender for all reasonable and documented out-

of-pocket costs and expenses incurred in connection with the enforcement of any rights 

or remedies under the agreement or the other loan documents; 

3. Notwithstanding the contractual requirement to pay Second Lien Agent Fees, Nelson 

Education ceased paying the Second Lien Agent Fees in or around the time it entered into 

the Support Agreement; 

4. In respect of the Second Lien Agent’s legal fees the first account of Thornton Grout 

Finnigan LLP, Canadian counsel to the Second Lien Agent (“TGF”), presented to Nelson 
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Education that was not paid was dated September 3, 2014 and the first account of Paul 

Hastings LLP, U.S. counsel to the Second Lien Agent (“Paul Hastings”) presented to 

Nelson Education that was not paid was dated October 10, 2014.  The Second Lien 

Agent’s legal fees that have not been paid by Nelson Education total $376,601.68;  

5. In respect of the Second Lien Agent’s financial advisor fees, the first account of CDG 

Group, LLC (“CDG”) presented to Nelson Education that was not paid was dated July 

30, 2015 for the month of August 2014; 

6. CDG was retained by legal counsel for the Second Lien Agent in March 2013 and its 

engagement was updated as of March 10, 2014 (the “March 2014 CDG Engagement”) 

and in both cases, Nelson Education agreed to and accepted the terms of CDG’s 

engagement.  Pursuant to the March 2014 CDG Engagement, CDG is to be paid by 

Nelson Education a monthly fee of U.S. $150,000 commencing April 1, 2014 payable in 

advance of the first day of each month plus be reimbursed for out-of-pocket expenses; 

7. Notwithstanding CDG’s entitlement to a monthly fee of U.S. $150,000, the Second Lien 

Agent has negotiated with CDG and requested that for January 1, 2015 to the filing date a 

total fee of U.S. $150,000 would be payable.  As a result, the Second Lien Agent’s 

financial advisory fees that have not been paid by Nelson Education for which the Second 

Lien Agent is seeking payment total $939,580.05 or U.S. $751,664.04; 

8. Nelson Education has acknowledged that the Second Lien Agent Fees are not being paid 

as it is restricted from paying these fees without the consent of the Majority Initial 

Consenting First Lien Lenders (as defined in the Support Agreement) under the Support 

Agreement, which consent it has not received;  
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Second Lien Agent Interest 

9. Nelson Education is contractually required to pay interest pursuant to the Second Lien 

Credit Agreement; 

10. Nelson Education did not pay the interest payment in the amount of U.S. $2,392,740.83 

that was due and owing and required to be made under section 2.09 of the Second Lien 

Credit Agreement on March 31, 2014 (the “March 2014 Interest Payment”).  The 

Second Lien Agent and Nelson Education entered into a Grace Period Extension 

Agreement dated as of April 9, 2014, which extended the cure period by which the March 

2014 Interest Payment was to be made to May 9, 2014, unless a terminating event 

occurred thereunder.  Pursuant to the terms of the Grace Period Extension Agreement, 

Nelson Education paid U.S. $350,000 on account of the March 2014 Interest Payment to 

the Second Lien Agent; 

11. The Second Lien Agent and Nelson Education entered into a Second Grace Period 

Extension Agreement dated as of April 30, 2014, which extended the cure period by 

which the March 2014 Interest Payment was to be made to May 30, 2014 unless a 

terminating event occurred thereunder;   

12. After the expiry of the Second Grace Period Extension Agreement on May 30, 2014, 

Nelson Education and RBC continued negotiations toward a consensual resolution of 

Nelson Education’s financial issues;   

13. Pursuant to section 3.1(f) of the Intercreditor Agreement, except in limited circumstances 

not applicable to the facts in this case, nothing in the Intercreditor Agreement prohibits 

the receipt by the Second Lien Agent or any Second Lien Lender of the required 
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payments of interest, principal and other amounts owed in respect of the obligations 

under the Second Lien Credit Agreement; 

14. Pursuant to the Support Agreement (subsections 5 (o) and (q)(viii), Nelson Education is 

precluded from making any payment in connection with the Second Lien Credit 

Agreement, including (x) any interest or other payment that is due or that may become 

due pursuant to the Second Lien Credit Agreement, and (y) any payment of fees, costs or 

expenses to any legal, financial or other advisor to the Second Lien Agent; 

15. As of the Filing Date, the outstanding interest accrued under the Second Lien Credit 

Agreement was U.S. $15,365,998.83.  Of this amount, U.S. $4,457,032.72 was 

outstanding as at the date of the Support Agreement and U.S. $10,908,966.11 was 

payable after the date of the Support Agreement; 

16. Up until the date of the Support Agreement, Nelson had the ability to cure the default in 

respect of its non-payment of interest under the Second Lien Credit Agreement for March 

and June 2014; 

17. From and after executing of the Support Agreement, the decision to pay fees and interest 

was taken out of the hands of Nelson and turned over to the Consenting First Lien 

Lenders under the Support Agreement; 

Consent Fee 

18. RBC, as a First Lien Lender, did not sign the Support Agreement.  RBC as First Lien 

Lender holds approximately 12 percent of the indebtedness owing under the First Lien 

Credit Agreement; 
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19. While precluding Nelson Education from paying amounts to the Second Lien Agent that 

it was contractually obligated to pay, the Consenting First Lien Lenders have received 

Consent Fees totalling U.S. $12,639,035.20 purportedly under the Support Agreement, 

prior to this Court directing on June 2, 2015 that no further amounts could be paid to the 

First Lien Lenders unless payments were also being made to the Second Lien Lenders;   

20. This amount is comprised of U.S. $7,504,861.50 in respect of the Initial First Lien Early 

Consent Fee calculated based the total principal indebtedness owing under the First Lien 

Credit Agreement and U.S. $5,134,173.70 in respect of the Additional First Lien Early 

Consent Fee calculated based on approximately 88.3% of the principal indebtedness 

outstanding under the First Lien Credit Agreement being the amount of the debt held by 

the Consenting First Lien Lenders; 

21. Each Consenting First Lien Lender received payment of the Consent Fee because it made 

loans to Nelson under the First Lien Credit Agreement and the First Lien Credit 

Agreement entitles RBC to its rateable share of payments made under the First Lien 

Credit Agreement, which would include the Consent Fee; 

22. The provisions of the Intercreditor Agreement; 

23. The provisions of the Second Lien Credit Agreement; 

24. The provisions of the First Lien Credit Agreement; 

25. The provisions of the Support Agreement; 

26. Section 11 of the CCAA and the inherent and equitable jurisdiction of this Court;  
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27. Section 142 of the Courts of Justice Act (Ontario); 

28. Rules 1.04, 2.03, 3.02, 16.08 and 37 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 

194, as amended; and 

29. Such further and other grounds as counsel may advise and this Court may permit. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

motion:  

1. The Affidavit of Greg Nordal sworn on May 11, 2015;  

2. The Responses to Written Questions on Affidavit of Greg Nordal sworn on May 11, 2015 

dated May 25, 2015; 

3. The Affidavit of Les Vowell sworn on July 13, 2015; and  

4. Such further and other material as counsel may advise and this Honourable Court may 

permit. 

July 13, 2015  

 

Thornton Grout Finnigan LLP 
Barristers & Solicitors 
Suite 3200, TD West Tower 
100 Wellington Street West  
P.O. Box 329, Toronto-Dominion Centre  
Toronto, ON  M5K 1K7  
 
D.J. Miller ( LSUC# 34393P) 
djmiller@tgf.ca 
Tel:  (416) 304-0559 
Kyla E. M. Mahar (LSUC# 44182G) 
kmahar@tgf.ca 
Tel:  (416) 304-0594 
Fax: (416) 304-1313 
 
Lawyers for Royal Bank of Canada 
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TO:   THIS HONOURABLE COURT 
  
AND TO:  THE ATTACHED SERVICE LIST 



NELSON EDUCATION LTD. 
EMAIL SERVICE LIST 
[AS AT JULY 13, 2015] 

TO: GOODMANS LLP 
Bay Adelaide Centre 
333 Bay Street, Suite 3400 
Toronto ON, M5H 2S7 

Benjamin Zarnett 
Tel: (416) 597-4204 
Fax: (416) 979-1234 
Email: bzarnett@goodmans.ca 

Jessica Kimmel 
Tel: (416) 597-4219 
Fax: (416) 979-1234 
Email: jkimmel@goodmans.ca 

Robert J. Chadwick  
Tel: (416) 597-4285 
Fax:  (416) 979-1234 
Email: rchadwick@goodmans.ca 

Caroline Descours 
Tel: (416) 597-6275 
Fax: (416) 979-1234 
Email: cdescours@goodmans.ca 

Sydney Young 
Tel: (416) 849.6965 
Fax: (416) 979-1234 
Email: syoung@goodmans.ca 

Lawyers for the Applicants  

mailto:bzarnett@goodmans.ca
mailto:rchadwick@goodmans.ca
mailto:cdescours@goodmans.ca
mailto:syoung@goodmans.ca
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AND TO: NORTON ROSE FULBRIGHT CANADA LLP 
Royal Bank Plaza, South Tower 
200 Bay Street, Suite 3800 
P.O. Box 84 
Toronto, ON  M5J 2Z4  

Orestes Pasparakis 
Tel: (416) 216-4815 
Fax: (416) 216-3930 
Email: orestes.pasparakis@nortonrosefulbright.com  

Evan Cobb  
Tel: (416) 216-1929 
Fax: (416) 216-3930 
Email: evan.cobb@nortonrosefulbright.com  

Lawyers for the Monitor  

AND TO: FTI CONSULTING CANADA INC.  
TD Waterhouse Tower 
79 Wellington Street West, Suite 2010 
P.O. Box 104 
Toronto, ON  M5K 1G8  

Nigel Meakin 
Tel: (416) 649-8065 
Fax: (416) 649-8101 
Email: nigel.meakin@fticonsulting.com  

Toni Vanderlaan 
Tel: (416) 649-8075 
Fax: (416) 649-8101 
Email: toni.vanderlaan@fticonsulting.com  

Craig Munro 
Tel: (604) 601-5699 
Email: craig.munro@fticonsulting.com  

Monitor  

mailto:orestes.pasparakis@nortonrosefulbright.com
mailto:evan.cobb@nortonrosefulbright.com
mailto:nigel.meakin@fticonsulting.com
mailto:toni.vanderlaan@fticonsulting.com
mailto:craig.munro@fticonsulting.com
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AND TO: THORNTON GROUT FINNIGAN LLP 
Barristers & Solicitors 
Suite 3200, TD West Tower 
100 Wellington Street West  
P.O. Box 329, Toronto-Dominion Centre  
Toronto, ON  M5K 1K7  

John Finnigan 
Tel: (416) 304-0558 
Fax:  (416) 304-1313 
Email: jfinnigan@tgf.ca 

D.J. Miller 
Tel: (416) 304-0559 
Fax: (416) 304-1313 
Email: djmiller@tgf.ca 

Kyla E. M. Mahar 
Tel:  (416) 304-0594 
Fax: (416) 304-1313 
Email: kmahar@tgf.ca 

Lawyers for Royal Bank of Canada, as the Second Lien Agent 

mailto:jfinnigan@tgf.ca
mailto:djmiller@tgf.ca
mailto:kmahar@tgf.ca
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AND TO: BENNETT JONES LLP 
3400 One First Canadian Place 
P.O. Box 130 
Toronto, ON  M5X 1A4  

Robert Staley 
Tel: (416) 777-4857 
Fax: (416) 863-1716 
Email: staleyr@bennettjones.com 

Kevin Zych 
Tel: (416) 777-5738 
Fax: (416) 863-1716 
Email: zychk@bennettjones.com 

Sean Zweig 
Tel: (416) 777-6254 
Fax: (416) 863-1716 
Email: zweigs@bennettjones.com 

Lawyers for Wilmington Trust, National Association, as the First Lien Agent, 
Cortland Capital Market Services LLC, as the Supplemental Agent, and the 
First Lien Steering Committee  

 

mailto:zychk@bennettjones.com
mailto:zweigs@bennettjones.com
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